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Italy has provided reply to the European Commission’s consultation on contractual provisions relating to 

online purchase of digital contents and material goods. In addition to what is reported in detail in the 

answers, this paper is aimed at  further assessing  elements of context and aspects not envisaged by - or dealt  

only marginally in - the Commission’s questionnaire. 

 First of all, any intervention on the subject is to pursue the development of online commerce while 

ensuring protection of consumers and owners of intellectual property rights. 

 To this aim, a clear and certain legal framework is necessary, not only at EU, but also at international level , in 

particular as far as an appropriate regulation of the internet is concerned. In view of ensuring both clarity 

and legal certainty, the reform of the regulatory framework on online sales should go hand in hand 

with the reform of copyright, which includes profiles pertaining to the circulation of commercial contents, in 

particular of  digital contents.   

Specifically concerning consumer goods sales, we think that Directive 99/44/CE is to be the basic regulatory 

framework within which future provisions can be drawn, thus ensuring the maintenance of a consolidated and 

consistent regulation.  

In order to achieve the goal, we do  not consider pivotal to address regulatory measures on online purchase of 

goods / services with digital content and measures  on material goods in a single legislative provision 

.However, a solution that extends the scope of Directive  99/44/CE to digital goods and services,  with the 

necessary adaptations, would bring some advantages and should be carefully taken into account. Likewise, 

we think that the regulatory framework on online sales should be maintained, to the extent possible, 

aligned to the existing provisions on offline sales. 

 For the same requirements of unity, certainty, clarity and consistency of the regulatory framework, Italy 

believes that the guiding principle should be that of a maximum harmonization, both in matter of online 

purchase of digital contents (also when sold on tangible media) - where EU law in contractual matters lacks-  

and for online purchase of material goods, where the  existing legislation establishes a minimum 

harmonization. The perspective of a “standard contract” , understood as an ancilliary tool complementary to 

a minimum number of fully harmonized rules seems, at the moment, a second best that could be taken into 

account. Of course, this “standard contract”  should be set up with the participation of all interested  

stakeholders.  

As for the possible and desirable specific regulatory actions, first of all, we note that  the scope of  Directive  

99/44/CE already includes - de facto -  online sales of material goods, for the fact that – as regards the 

application of the Directive -  no distinction is made whether the sale takes place from remote, online, or in a 

different way. In the current state of play, Italian authorities do not see any specific contractual aspects  in 

online sales of material goods, that could explain the need for a different legal regime. 



On the other hand, Italy maintains that some study cases on consumers’ protection could be usefully 

applied, this is the case for example of the lack of conformity (without making distinction between online e off 

line sales). Moreover,  some interesting indications could be found in the Commission’s Green Paper of 8 

February 2007, which already made valuable proposals,  for example on the interruption of the terms for the 

legal conformity guarantee,  on recurring defects etc.  

On the contrary, many concerns arise  about the so-called “home option” clause, proposed by the 

Commission in the consultation phase,  that is about  the possibility of applying the law of the Member State of 

establishment of the seller for non-harmonized aspects. In this regard, we think  that the clause of jurisdiction 

and of the applicable contract law are institutions that cannot be left simply in the hands of contracting parties.  

Some perplexities arise also about the possibility, also included in the consultation paper, to adopt standard 

rules on the content and form of commercial guarantees. On this point, we think that harmonizing the 

content of commercial garantees is not desirable, because  the commercial guarantee is an instrument of 

competition between companies that a prescriptive regulation can thwart, besides limiting consumers’ choice. 

This, without prejudice, of course, of the necessary intervention on terms or conditions that can shape 

commercial guarantees as unfair trade practices. This case, however, is covered by regulations in force and 

therefore there is no need to address the issue in this paper. 

With regard to the subjective scope of the legislation, although it is understood that this should regulate sales 

contracts between traders and consumers, it should be further investigated if in some cases, safeguards may 

be extended to other weak counterparts of the contract, such as micro-enterprises, as already 

happens in the Italian legislation in case of unfair commercial practices. 

Similar insights are needed, in regard to  the cases in which payment can take place not only in money  

but also in other modes, for example in personal data. This, also with the aim to keep the pace with new 

phoenomena arising in e-commerce practices., where the aspects related to the definition of possible 

remedies (return) should be further  explored. 

With regard to the sale of tangible goods,  we should consider the possibility of extending the time period of 

the legal guarantee for durable goods,  proportionally  granting more time to the seller for the reverse 

burden of proof. This, also in view of a possible policy review on industrial production. 

 We also  believe that the scope of regulation may encompass  other types of contracts, such as contracts 

that grant the use (or fruition) of a product. 

Particular caution is needed also as regards the identification ex lege of “always unfair"contract terms. Any 

step in this direction should be taken carefully and in coordination with  Directive 93/13/CEE currently in force 

As a matter of fact, the clauses that limit consumers’ rights -  if compensated by price advantages - may be 

considered as the normal exercise of freedom by  the negotiating parties, in which  case the practice could be 

considered a legitimate tool for differentiation and competition. 

 

The same caution is needed with regard to  the supplier’s liability  in the event of a lack of conformity, failure of 

delivery or of access to  the digital product:  whatever the nature of the damage caused to the consumer, it 

would be hardly acceptable to consider it purely in terms of “strict liability” , standing the fact that it should 



be always possible for the supplier to prove  the absence of malice or fault and, eventually, the fact that the 

damage is due to an accident. 

As for the compensation of damages caused by “impairment of the quality of life or loss of enjoyment”, 

it seems not possible to limit the case a priori in relation, for example, to the purchase price of the product, 

being it impossible to deny the consumer the right to deem and prove he/she suffered a non-pecuniary 

damage even  significantly higher than a material one..  

In conclusion, it is to be stressed that a “better regulation” deprived of an effective enforcement will not 

produce the effects needed for the development of the online sales sector. For this reason, Italy is keen to 

receive the already announced Commission’s proposals on the coordination of monitoring activities and 

warning mechanisms to be implemented by  the enforcement authorities. An effective enforcement should also 

envisage tools able to address cases arising in online commercial transactions with non EU and non EEA 

areas ( for example in cases of improper use of geographic indications and trademarks).    

  

 

 

 


